Canada Teaches Us a Lesson 


It is somewhat unusual for Americans to be taught 
a lesson in the importance of free speech by another 
country. After all, we pride ourselves on our 
longstanding commitment to the idea that the government 
has no business telling us what to say, or prohibiting 
us from saying what we want. 

The Canadian Supreme Court, however, recently 
issued a ruling that shows a far deeper understanding of 
the value of free speech than President Clinton and the 
Food and Drug Administration have demonstrated. While 
the Clinton Administration is busy trying to take away 
the right of the tobacco industry to advertise — in 
what the Administration bills as an attack on underage 
smoking -- Canada has taken a clear stand upholding the 
right of the tobacco industry to advertise. 

The FDA has proposed restrictions on tobacco 
industry advertising so severe that they would 
effectively ban billboard advertising, as well as 
brand-name sponsorship of sporting and charitable 
events. 

All of the restrictions proposed by the agency 
would be imposed in the name of protecting teenagers, 
yet there is no hard evidence that advertising affects a 
teen's decision to smoke. In fact, according to a 
recent study in Australia, consumption of tobacco by 
twelve to fifteen year-olds increased by over 30 percent 
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in the last three years despite a three-year-old ban on 
all tobacco advertising in that country. Closer to 
home, tobacco consumption is down among African-American 
youth, despite their exposure to the same tobacco 
advertising as white teenagers. If the anti-smoking 
activists really want to address teen smoking, they 
should take note of these facts. Clearly, teen 
rebellion, peer pressure and parental guidance are the 
primary influences on our children. 

The Canadian Supreme Court struck down an 
advertising ban on tobacco products, in part because it 
understood that eliminating tobacco advertising would 
not accomplish the Canadian government's objectives. 

The Canadian Court's decision rejected the claim 
that scientific evidence linked advertising with the 
number of smokers. The Court found that "there was no 
direct evidence of a scientific nature showing a causal 
link between advertising bans and decrease in tobacco 
consumption." 

The Court examined the claim that, even if there 
is no scientific link, there is a logical link between 
advertising and consumption. The Court agreed that, 
with some types of advertising, this link might exist. 
However, the Court explicitly rejected it under other 
circumstances: "It is hard to imagine how the presence 

of a tobacco logo on a cigarette lighter, for example, 
would increase consumption; yet, such use is banned." 

Finally, the Court noted the side effects of 
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advertising restrictions: "Smoking is a legal activity 
yet consumers are deprived of an important means of 
learning about product availability to suit their 
preferences and to compare brand content with an aim to 
reducing the risk to their health." 

The Canadian Court rejected a tobacco advertising 
ban as unconstitutional despite a constitution with a 
less strongly worded guarantee of freedom of speech than 
ours. In Canada, free speech, including commercial 
speech, is guaranteed, but is subject to restrictions 
that are "demonstrably justified in a free and 
democratic society." 

To remind those who seem to have forgotten, the 
First Amendment of our Constitution states unequivocally 
that "Congress shall make no law . . . abridging the 

freedom of speech. ..." 

Apparently, the Canadian Court recognized what 
the President and the FDA do not: freedom of speech is 
far more valuable than feel-good regulations that will 
do nothing of substance to stop the problem of underage 
smoking. 

The Canadian Supreme Court has done a good job 
explaining why an advertising ban is the wrong way to 
try to discourage people from smoking. President 
Clinton and Commissioner Kessler would do well to read 
the decision and learn from it. 

It is a sad day when the President of the United 
States who studied law at Yale and a FDA Commissioner 
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who studied law at the University of Chicago need a 
lesson in the value of free speech from another country. 
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